
Military Deferment 
Section 8007 of the Higher Education Reconciliation Act of 2005 

United States Code Cross-References 
 
 
 
ACTIVE DUTY – The term ‘active duty’ has the meaning giving such term in section 101(d)(1) of 
title 10, United States Code, except that such term does not include active duty for training or 
attendance at a service school [Sec. 8007 (d), HERA]. 
 
 
Title 10, Section 101(d)(1), US Code 
 
(d) Duty Status.--The following definitions relating to duty status apply in this title: 
        (1) The term ``active duty'' means full-time duty in the active military service of the United 
States. Such term includes full-time training duty, annual training duty, and attendance, while in 
the active military service, at a school designated as a service school by law or by the Secretary 
of the military department concerned. Such term does not include full-time National Guard duty. 
 
 
MILITARY OPERATION – The term ‘military operation’ means a contingency operation as such 
term is defined in section 101(a)(13) of title 10, United States Code [Sec. 8007(d), HERA]. 
 
Title 10, Section 101(a)(13), US Code 
 
(13) The term ``contingency operation'' means a military operation that-- 
            (A) is designated by the Secretary of Defense as an operation in which members of the 
armed forces are or may become involved in military actions, operations, or hostilities against         
an enemy of the United States or against an opposing military force; or 
            (B) results in the call or order to, or retention on, active duty of members of the 
uniformed services under section 688, 12301(a), 12302, 12304, 12305, or 12406 of this title, 
chapter         15 of this title, or any other provision of law during a war or during a national 
emergency declared by the President or Congress. 
 
 
 
SERVING ON ACTIVE DUTY (Reserves) –The term ‘serving on active duty during a war or other 
military operation or national emergency’ means service by an individual who is (A) a Reserve of 
an Armed Force ordered to active duty under section 12301(a), 12301(g), 12302, 12304, or 
12306 of title 10, United States Code, or any retired member of an Armed Force ordered to active 
duty under section 688 of such title, for service in connection with a war or other military operation 
or national emergency, regardless of the location at which such active duty service is performed; 
[Sec. 8007(d), HERA]. 
 
Title 10, Section 12301(a) 
 
Sec. 12301. Reserve components generally 
 
    (a) In time of war or of national emergency declared by Congress, or when otherwise 
authorized by law, an authority designated by the Secretary concerned may, without the consent 
of the persons affected, order any unit, and any member not assigned to a unit organized to 
serve  
as a unit, of a reserve component under the jurisdiction of that Secretary to active duty (other 
than for training) for the duration of the war or emergency and for six months thereafter. 
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However a member on an inactive status list or in a retired status may not be ordered to active 
duty under this subsection unless the Secretary concerned, with the approval of the Secretary of 
Defense in the case of the Secretary of a military department, determines that there are not 
enough qualified  
Reserves in an active status or in the inactive National Guard in the required category who are 
readily available. 
 
 
Title 10, Section 12301(g) 
 
 
(g)(1) A member of a reserve component may be ordered to active duty without his consent if 
the Secretary concerned determines that the member is in a captive status. A member ordered to 
active duty under this section may not be retained on active duty, without his consent, for more 
than 30 days after his captive status is terminated.  
    (2) The Secretary of Defense shall prescribe regulations to carry out this section. Such 
regulations shall apply uniformly among the armed forces under the jurisdiction of the Secretary. 
A determination for the purposes of this subsection that a member is in a captive status shall  
be made pursuant to such regulations. 
    (3) In this section, the term ``captive status'' means the status of a member of the armed 
forces who is in a missing status (as defined in section 551(2) of title 37) which occurs as the 
result of a hostile action and is related to the member's military status. 
 
 
 
Title 10, Section 12302 
 
Sec. 12302. Ready Reserve 
 
    (a) In time of national emergency declared by the President after January 1, 1953, or when 
otherwise authorized by law, an authority designated by the Secretary concerned may, without 
the consent of the persons concerned, order any unit, and any member not assigned to a unit  
organized to serve as a unit, in the Ready Reserve under the jurisdiction of that Secretary to 
active duty (other than for training) for not more than 24 consecutive months. 
    (b) To achieve fair treatment as between members in the Ready Reserve who are being 
considered for recall to duty without their consent, consideration shall be given to-- 
        (1) the length and nature of previous service, to assure such sharing of exposure to 
hazards as the national security and military requirements will reasonably allow; 
        (2) family responsibilities; and 
        (3) employment necessary to maintain the national health, safety, or interest. 
The Secretary of Defense shall prescribe such policies and procedures as he considers necessary 
to carry out this subsection. He shall report on those policies and procedures at least once a year 
to the Committee on Armed Services of the Senate and the Committee on Armed Services of the 
House of Representatives. 
    (c) Not more than 1,000,000 members of the Ready Reserve may be on active duty (other 
than for training), without their consent, under this section at any one time. 
    (d) Whenever one or more units of the Ready Reserve are ordered to active duty, the 
President shall, on the first day of the second fiscal year quarter immediately following the 
quarter in which the first unit or units are ordered to active duty and on the first day of each 
succeeding six-month period thereafter, so long as such unit is retained on active duty, submit a 
report to the Congress regarding the necessity for such unit or units being ordered to and 
retained on active duty. The President shall include in each such report a statement of the 
mission of each such unit ordered to active duty, an evaluation of such unit's performance of that 
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mission, where each such unit is being deployed at the time of the report, and such other 
information regarding each unit  
as the President deems appropriate. 
 
 
Title 10, Section 12304 
 
Sec. 12304. Selected Reserve and certain Individual Ready Reserve members; order to active 
duty other than during war or national emergency 
         
    (a) Authority.--Notwithstanding the provisions of section 12302(a) or any other provision of 
law, when the President determines that it is necessary to augment the active forces for any 
operational mission or that it is necessary to provide assistance referred to in subsection  
(b), he may authorize the Secretary of Defense and the Secretary of Homeland Security with 
respect to the Coast Guard when it is not operating as a service in the Navy, without the consent 
of the members concerned, to order any unit, and any member not assigned to a unit  
organized to serve as a unit of the Selected Reserve (as defined in section 10143(a) of this title), 
or any member in the Individual Ready Reserve mobilization category and designated as 
essential under regulations prescribed by the Secretary concerned, under their  
respective jurisdictions, to active duty (other than for training) for not more than 270 days. 
    (b) Support for Responses to Certain Emergencies.--The authority under subsection (a) 
includes authority to order a unit or member to active duty to provide assistance in responding to 
an emergency involving-- 
        (1) a use or threatened use of a weapon of mass destruction; or 
        (2) a terrorist attack or threatened terrorist attack in the United States that results, or could 
result, in catastrophic loss of life or property. 
    (c) Limitations.--(1) No unit or member of a reserve component may be ordered to active duty 
under this section to perform any of the functions authorized by chapter 15 or section 12406 of 
this title or, except as provided in subsection (b), to provide assistance to either the Federal 
Government or a State in time of a serious natural or manmade disaster, accident, or 
catastrophe. 
    (2) Not more than 200,000 members of the Selected Reserve and the Individual Ready 
Reserve may be on active duty under this section at any one time, of whom not more than 
30,000 may be members of the Individual Ready Reserve. 
    (d) Exclusion From Strength Limitations.--Members ordered to active duty under this section 
shall not be counted in computing authorized strength in members on active duty or members in 
grade under this title or any other law. 
    (e) Policies and Procedures.--The Secretary of Defense and the Secretary of Homeland 
Security shall prescribe such policies and procedures for the armed forces under their respective 
jurisdictions as they consider necessary to carry out this section. 
    (f) Notification of Congress.--Whenever the President authorizes the Secretary of Defense or 
the Secretary of Homeland Security to order any unit or member of the Selected Reserve or 
Individual Ready Reserve to active duty, under the authority of subsection (a), he shall, within 24  
hours after exercising such authority, submit to Congress a report, in writing, setting forth the 
circumstances necessitating the action taken under this section and describing the anticipated 
use of these units or members. 
    (g) Termination of Duty.--Whenever any unit of the Selected Reserve or any member of the 
Selected Reserve not assigned to a unit organized to serve as a unit, or any member of the 
Individual Ready Reserve, is ordered to active duty under authority of subsection (a), the service 
of all units or members so ordered to active duty may be terminated by-- 
        (1) order of the President, or 
        (2) law. 

 3



    (h) Relationship to War Powers Resolution.--Nothing contained in this section shall be 
construed as amending or limiting the application of the provisions of the War Powers Resolution 
(50 U.S.C. 1541 et seq.). 
    (i) Definitions.--In this section: 
        (1) The term ``Individual Ready Reserve mobilization category'' means, in the case of any 
reserve component, the category of the Individual Ready Reserve described in section 10144(b) 
of this title. 
        (2) The term ``weapon of mass destruction'' has the meaning given that term in section 
1403 of the Defense Against Weapons of Mass Destruction Act of 1996 (50 U.S.C. 2302(1)). 
 
Title 10, Section 12306 
 
 
Sec. 12306. Standby Reserve 
 
    (a) Units and members in the Standby Reserve may be ordered to active duty (other than for 
training) only as provided in section 12301 of this title. 
    (b) In time of emergency-- 
        (1) no unit in the Standby Reserve organized to serve as a unit or any member thereof may 
be ordered to active duty (other than for training), unless the Secretary concerned, with the 
approval of the Secretary of Defense in the case of a Secretary of a military department, 
determines that there are not enough of the required kinds of units in the Ready Reserve that 
are readily available; and 
        (2) no other member in the Standby Reserve may be ordered to active duty (other than for 
training) as an individual without his consent, unless the Secretary concerned, with the approval 
of the Secretary of Defense in the case of a Secretary of a military department, determines that 
there are not enough qualified members in the Ready Reserve in the required category who are 
readily available. 
 
Title 10, Section 688 
 
Sec. 688. Retired members: authority to order to active duty; duties 
         
    (a) Authority.--Under regulations prescribed by the Secretary of Defense, a member described 
in subsection (b) may be ordered to active duty by the Secretary of the military department 
concerned at any time. 
    (b) Covered Members.--Except as provided in subsection (d), subsection (a) applies to the 
following members of the armed forces: 
        (1) A retired member of the Regular Army, Regular Navy, Regular Air Force, or Regular 
Marine Corps. 
        (2) A member of the Retired Reserve who was retired under section 1293, 3911, 3914, 
6323, 8911, or 8914 of this title. 
        (3) A member of the Fleet Reserve or Fleet Marine Corps Reserve. 
    (c) Duties of Member Ordered to Active Duty.--The Secretary concerned may, to the extent 
consistent with other provisions of law, assign a member ordered to active duty under this 
section to such duties as the Secretary considers necessary in the interests of national defense. 
    (d) Exclusion of Officers Retired on Selective Early Retirement Basis.--The following officers 
may not be ordered to active duty under this section: 
        (1) An officer who retired under section 638 of this title. 
        (2) An officer who-- 
            (A) after having been notified that the officer was to be considered for early retirement 
under section 638 of this title by a board convened under section 611(b) of this title and         
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before being considered by that board, requested retirement under section 3911, 6323, or 8911 
of this title; and 
            (B) was retired pursuant to that request. 
    (e) Limitation of Period of Recall Service.--(1) A member ordered to active duty under 
subsection (a) may not serve on active duty pursuant to orders under that subsection for more 
than 12 months within the 24 months following the first day of the active duty to which ordered 
under that subsection. 
    (2) Paragraph (1) does not apply to the following officers: 
        (A) A chaplain who is assigned to duty as a chaplain for the period of active duty to which 
ordered. 
        (B) A health care professional (as characterized by the Secretary concerned) who is 
assigned to duty as a health care professional for the period of active duty to which ordered. 
        (C) An officer assigned to duty with the American Battle Monuments Commission for the 
period of active duty to which ordered. 
        (D)  An officer who is assigned to duty as a defense attache or service attache for the 
period of active duty to which ordered. 
    (f) Waiver for Periods of War or National Emergency.--Subsections (d) and (e) do not apply in 
time of war or of national emergency declared by Congress or the President 
 
 
 
 
QUALIFYING NATIONAL GUARD DUTY –The term ‘qualifying National Guard duty during a war 
or other military operation or national emergency’ means service as member of the National 
Guard on full-time National Guard duty (as defined in section 101(d)(5) of title 10, United States 
Code) under a call to active service authorized by the President or the Secretary of Defense for a 
period of more than 30 consecutive days under section 502(f) of title 32, United States Code, in 
connection with a war, other military operation, or a national emergency declared by the 
President and supported by Federal funds [HERA, Sec. 8007(d)]. 
 
 
Title 10 Section 101(d)(5) 
 
(d) Duty Status.--The following definitions relating to duty status  
apply in this title: 
* 
*      
* 
        (5) The term ``full-time National Guard duty'' means training or other duty, other than 
inactive duty, performed by a member of the Army National Guard of the United States or the Air 
National Guard of the United States in the member's status as a member of the National Guard of 
a State or territory, the Commonwealth of Puerto Rico, or the District of Columbia under section 
316, 502, 503, 504, or 505 of title 32 for which the member is entitled to pay from the United 
States or for which the member has waived pay from the United States 
 
 
Title 32, Section 502(f) 
 
Sec. 502. Required drills and field exercises 
 
    (a) Under regulations to be prescribed by the Secretary of the Army or the Secretary of the Air 
Force, as the case may be, each company, battery, squadron, and detachment of the National 
Guard, unless excused by the Secretary concerned, shall-- 
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        (1) assemble for drill and instruction, including indoor target practice, at least 48 times 
each year; and 
        (2) participate in training at encampments, maneuvers, outdoor target practice, or other 
exercises, at least 15 days each year. 
However, no member of such unit who has served on active duty for one year or longer shall be 
required to participate in such training if the first day of such training period falls during the last 
one hundred and twenty days of his required membership in the National Guard. 
* 
* 
* 
    
        (f) Under regulations to be prescribed by the Secretary of the Army or Secretary of the Air 
Force, as the case may be, a member of the National Guard may-- 
        (1) without his consent, but with the pay and allowances provided by law; or 
        (2) with his consent, either with or without pay and allowances; be ordered to perform 
training or other duty in addition to that prescribed under subsection (a). Duty without pay shall 
be considered for all purposes as if it were duty with pay. 
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